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FAILURE OF “LOVE AND AFFECTION” 
AS FAILURE OF CONSIDERATION. 





Twelve months after the marriage of 
“A,” a bachelor, to “B,” a spinster, he 
conveyed to her the residence in which they 
then lived and in which he had maintained 
his bachelor home for many years. It was 
not an ante-nuptial agreement, but the con- 
sideration named in the deed was “love and 
affection.” The wife had no maiden prop- 
erty whatever. She did not waive her 
dower right to other property of “A.” 
Twelve months later the wife left the com- 
mon home and obtained a domicile and a 
divorce in the state of Nevada. Upon re- 
turning to her native state immediately af- 
ter the divorce, she instituted proceedings 
to oust the husband as a stranger and to 
recover sole possession of the residence. 
Is there a consideration to support the deed 
so as to justify “B”’s actions? Let us 
see what arguments may be presented in 
the negative. 

The effect in “B”’s home state of the 
Nevada divorce will not now be considered. 
There will be put to one side also the the- 
ory that the transaction may be impressed 
with a trust. The question to be discussed 
thereby becomes one of failure of consider- 
ation. It should be said that, at the time 
the deed was prepared the husband declared 
his object to be to provide a joint home for 
the pair free from the effect of any future 
adversity on his part. The fact thereby be- 
comes established that the grantor did not 
intend to surrender the house as his home, 
but, on the contrary, meant to permanently 
assure one for himself as well as his wife. 
There is no question either of the promise 
of the wife of continued consortium. Mani- 

festly there was fulsome assurance of her 
continued society, companionship, conjugal 
affection, fellowship and assistance as a 





wife. 33 L. R. A. (N. S.) 1042, Ann. 
Cases 1912 B. 1120; 24 L. R. A. (N. S.) 
1024, 133 Am. St. Rep. 291. This becomes 
important in the light of the common law 
right of the husband to consortium and its 
civil law meaning and importance, for, in 
the latter, it finds its origin. Its loss is an 
element of damage distinct from all other 
injury inflicted upon the husband through 
the loss of conjugal fellowship. N. Y. Co. 
v. Yarside, 85 C. C. A. 285. It thereby 


becomes a valuable consideration. 


The question of procedure presents no 
obstacles since both parties may show “by 
extrinsic evidence the actual consideration 
paid and that it is other than that recited 
in the deed, or to contradict the recital in 
the deed that the consideration had been 
paid.” 2 Minor Real Prop., Sec. 1158. 
Mckee v. Bunting Co., 114 Va. 639, 645, 
77S. E. 515. 


Two phases might then occur. Upon it 
appearing from extrinsic evidence that the 
actual consideration in the deed was the 
promise of continued consortium, the ex- 
hibition of a certified copy of the divorce 
decree obtained by the wife through sub- 
stituted service in another state would sat- 
isfactorily establish a total failure of con- 
sideration in that respect. Secondly, if the 
wife ground her claim upon the considera- 
tion mentioned in the deed of “love and 
affection” alone, then the Court would be 
called upon to supply a measure of it be- 
tween man and wife, mindful of the reser- 
vation by the state that the marital con- 
tract may be wholly severed and the par- 
ties become again entire strangers before 
the law. Certainly there is both a personal 
and a legal ending of this particular con- 
sideration in the second aspect of the case. 


That the consortium was in contempla- 
tion of life is sufficiently supported by the 
mutual promises at the altar, apart from 
tradition and custom. ‘That the actual con- 
sideration has not been performed as prom- 
ised is undisputed. That there was an 
abandonment and repudiation of the under- 
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taking is conceded. It appears most strong- 
ly that the repudiator must depend solely 
upon part performance. But, will that 
prove of help when confronted by her 
abandonment and repudiation and present 
hostility. 

The solution of the issue of law cannot 
be aided by romance, for romance never 
existed or is dead ; nor by ecclesiastical rules, 
for the promises made at the altar have 
been repudiated and the rules violated. The 
marriage relation before the law is but a 
contract and can be both consummated and 
severed without the aid of either romance 
or church. These elements, voluntarily as- 
sumed, add no binding force in law. There- 
fore they should have no influence in the 
determination of the issue. It would ap- 
pear to be a simple matter of a broken and 
repudiated contract—a total failure of con- 


sideration. 
THomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS 


RIGHT OF LIFE TENANT TO COMPEL 
A SALE OF PART OF THE PROPERTY TO 
MAKE IMPROVEMENTS ON THE REMAIN- 
DER.—Life tenants are not infrequently de- 
prived of all the benefits of their estate by the 
fact that the property is unimproved or the im- 
provements in such bad repair as to make the 
estate a burden rather than a benefit. Such was 
the case in the life estate of Mary Middleton, 
of Durham, N. C., the subject of the decision in 
the recent case of Middleton v. Rigsbee, 102 
S. E. Rep. 780. 

In this case the plaintiff owned a life estate 
in a number of lots in the City of Durham, sev- 
eral of which were improved (sic) by a few 
delapitated houses. The rental was $70.00 per 
month and the repairs and taxes about con- 
sumed this amount. To make matters worse 
the City of Durham issued an order requir- 
ing plaintiff to place sewers in each of the 
houses and to connect them with the main 
sewer; otherwise the property would prac 
tically be condemned as residence property 
The plaintiff’s predicament was increased by 
the fact that the remaindermen were her mi- 
nor children and these children took only on 





condition that they survived their mother. 
Plaintiff brought suit in equity alleging the 
condition of the property and her inability 
to meet the special and general taxes or to 
make the improvements necessary to put the 
property in a condition which would make it 
produce an income. She also alleged that she 
had an opportunity to sell one of the lots for 


- $4,000, which was a good price for the lot, and 


prayed for an order of sale and the right to 
use the proceeds to improve the remaining 
lots. A demurrer was interposed which was 
overruled by the trial court. In sustaining 
the judgment upon the demurrer the Supreme 
Court said: 


“As appertaining to the facts of this rec- 
ord, the decided cases on the subject hold 
that courts in the exercise of general equi- 
table jurisdiction may decree a sale of prop- 
erty for reinvestment, where it is shown that 
such a course is required for the preserva- 
tion of the estate and the protection of its 
owners; and the position may in proper in- 
stances be extended to a sale of a portion of 
the property for the protection and preserva- 
tion of the remainder. 

“The principle adverted to has been not in- 
frequently applied in the proper administra- 
tion of charitable and other trusts, and the 
exercise of the power has been justified and 
upheld, notwithstanding limitations in the 
lease or deed creating the estate which ap- 
parently imposed restrictions on the powers 
of the trustees in this respect, when it is 
properly established that a sale is required 
by the necessities of the case and the suc- 
cessful carrying out of the dominant purposes 
ef the trust. Trust Co. v. Nicholson, 162 N. 
C. 257, 78 S. E 152; Grace Church y. Ange, 
161 N. C. 315, 77 S. E. 239; Jones v. Haber- 
sham, 107 U. S. 174, 2 Sup. Ct. 336, 27 L. 
Ed. 401; Stanley v. Colt, 72 U. S. (5 Wall.) 
119-169, 18 L. Ed. 502; Weld v. Weld, 23 R. I. 
311, 50 Atl. 490.” 


In the case of Gavin v. Curtin, 171 Ill. 640, 
49 N. E. 528, 40 L. R. A. 776, the equitable rule 
referred to by the court was applied to the 
case of a life tenant and ulterior remainder- 
man on contingency of a common-law estate, 
where it was made to appear that"®% piece of 
property in the city of Chicago, valuable but 
unproductive, by reason of accumulating taxes 
and charges upon it, would be entirely lost to 
the owners unless a sale could be made; the 
principal ruling in the case being stated as 
follows: 


“Upon a bill by a life tenant, equity may 
appoint trustees to take the fee in the prop- 
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erty, sell the same, and reinvest the proceeds 
for the benefit of the life tenant and the re- 
mainderman, where it appears that unless 
equity interferes the property will be lost to 
both life tenant and remainderman.” 


STATE CANNOT PROHIBIT ACTIONS ON 
JUDGMENTS RECOVERED IN_ SISTER 
STATE.—Illinois has sought, for some reason 
consistent with a strange policy of exclusion, 
to bar actions in Illinois for damages occa- 
sioned by death occurring in another State, in 
consequence of wrongful conduct. The Illi- 
nois courts attempted to apply this statute to 
suits on judgments for death by wrongful act 
obtained in other States, but the Supreme 
Court has held recently that no State law can 
prohibit the enforcement of judgments of the 
courts of another State. Kenny v. Supreme 
Lodge, 40 Sup. Ct. 371. The Supreme Court 
of Illinois held that, as by the terms of the 
statute, the original action could not have 
been brought there, the Illinois courts had 
no jurisdiction of a suit upon the judgment. 
(258 Ill. 188.) They relied on Anglo-Ameri- 
can Provision Co. v. Davis Provision Co., 191 
U. S. 373, 24 Sup. Ct. 92 and Wisconsin v. Peli- 
can Ins. Co., 127 U. S. 265, 8 Sup. Ct. 1370. In 
answer to this contention the Supreme Court 
says: 


“In Fauntleroy v. Lum (210 U. S. 230, 28 
Sup. Ct. 641) it was held that the courts of 
Mississippi were ,bound to enforce a judg- 
ment rendered in Missouri upon a cause of 
action arising in Mississippi and illegal and 
void there. The policy of Mississippi was 
more actively contravened in that case than 
the policy of Illinois is in this. Therefore, the 
fact that here the original cause of action 
could not have been maintained in Illinois 
is not an answer to a suit upon the judgment 
(see Christmas v. Russell, 5 Wall. 290; Con- 
verse v. Hamilton, 224 U. S. 243, 32 Sup. 
Ct. 415). But this being true, it is plain 
that a State cannot escape its constitutional 
obligations by the simple device of denying 
jurisdiction in such cases to courts otherwise 
competent. The assumption that it could not 
do so was the basis of the decision in Inter- 
national Text Book Co. v. Pigg (217 U. S. 91, 
111, 112, 30 Sup. Ct. 481, and the same prin- 
ciple was foreshadowed in General Oil Co. v. 
Crain (209 U. S. 211, 216, 220, 228, 28 Sup. 
Ct. 475) and in Fauntleroy .v. Lum (210 U. S. 
230, 235, 236, 28 Sup. Ct. 641). Whether the 
Illinois statute should. be construed as the 
Mississippi act was construed in Fauntleroy 
v. Lum was for the Supreme Court of the 
State to decide, but read as that court read it, 
it attempted to achieve a result that the Con- 
stitution of the United States forbade.” 





THE EARLY ADMINISTRATION OF 
EQUITY IN THIS COUNTRY.* 





For both as a province, and afterwards 
as a state, New Jersey has had the ex- 
perience of a continuing recognized sepa- 
ration between the courts of law and equity. 
The ordinance of Governor William Frank- 
lin in 1770 accurately records: “That 
there has always been a court of chan- 
cery held in the Province of New Jersey.” 
Certainly since 1695 the only difference and 
fluctuations have been of administration; 
that is, whether the office of chancellor 
could be performed by the governor alone, 
or if he should act with the assistance of 
his council. 

In 1695 the New Jersey general assem- 
bly enacted that the judges of the Court 
of Common Right should not be judges 
of the High Court of Chancery, whose 
chancery powers ceased before 1698. Be- 
tween 1698 and 1705 chancery powers were 
only in the governor and council.’ Hence, 
I am justified in saying that in New Jer- 
sey a court of chancery has been separately 
maintained in an unbroken succession for 
two hundred and twenty years. 

The plight of their colonial neighbors 
marks a great contrast. And this is the more 
curious, since in the beginning, the prov- 
inces of New York and New Jersey were 
under the single administration of the same 
governor. Both were early molded and 
directed by the genius of Lord Cornbury, 
to whom we in New York owe so much. 
The early hostility to chancery and the 
jealousy it encountered in colonial times 
left a deep and lasting impression on the 
states after the revolution, or the source 
of that feeling may come out of simpler 
things. Those who like to set small events 


*This article is a revision of an address by 
Justice Putnam of the Supreme Court of New 
York, before the New Jersey Bar Association, 
June 15, 1918. It is delightfully discursive and 
at the same time filled with much valuable 
information.—Editor. 

(1) The Provincial Courts of New Jersey, by 
Richard S. Field, p. 113. (Coll. N. J. Hist. Soe., 
Vol. III.) 
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as leading to great consequences are not 
without illustrations that some might re- 
gard as fanciful in accounting for the dis- 
appearance of distinct chancery courts in 
the adjoining states of Pennsylvania and 
New York. 

In Pennsylvania repeated efforts had 
been made by local legislation to unite 
chancery powers with those of the com- 
mon law courts, always to be frustrated 
by the paramount authority of the British 
government, which naturally was jealous 
of its prerogative. Thus in 1684 a court 
consisting of five judges was constituted 
“to try all criminals, and titles of land, 
and to be a court of equity to decide all 
differences upon appeals from the county 
courts.” But this did not receive approval 
of the Crown. In 1693 county courts had 
jurisdiction in equity in amounts up to 
£10 stg. . 

In 1701 in an act “for establishing courts 
of judicature in this province and counties 
annexed” we find a provision that the 
judges of the several courts of common 
pleas should have full power “to hear and 
decree all such matters and causes of 
equity as shall come before them in said 
courts; wherein the proceedings shall be 
by bill and answer, with such other plead- 
ings as are necessary in chancery courts 
and proper in these parts; with power also 
in said justices to force obedience to their 
decrees in equity as the case may require.” 
By same act the Supreme Court could hear 
and determine appeals in equity causes, and 
make such decrees thereon as should be 
agreeable to equity and justice. This act 
of the assembly of Pennsylvania also was 
annulled by the Queen in Council in 1703. 
Another like act passed in 1710 met that 
fate in England in 1713. Two years after 
a further attempt was made to set up a su- 
preme or provincial court of law and equity 
for this province, which was rejected in 
England in 1719. 

A like situation occurred in Massachu- 
setts. Under the proprietary government 









the people early invested the Great and 
General Court with chancery powers and 
endeavored to extend that jurisdiction to 
county magistrates. After Andros and the 
colonial governors asserted like powers, 
public hostility arose, to which the later 
opposition as a state to chancery courts is 
attributed.? 


As the reader may recall, the sweep of 
Democracy in New York abolished the of- 
fice of chancellor and his court by the Con- 
stitution of 1846. The changes of public 
sentiment at that time might explain suffi- 
ciently this step. Public opinion then 
swung strongly against the power of all 
officials, and sought to fill judicial offices 
by frequent elections, instead of through 
appointment, and ‘naturally was against re- 
taining an office with the associations of 
chancellor. 

A prominent man of later times, Henry 
L,. Clinton, surveying the past from mem- 
ories gathered in a wide legal acquaintance, 
does not hesitate to ascribe this overthrow 
of the court of chancery to the personal 
traits of Reuben H. Walworth, the last 
chance!lor. And this was not on account 
of his decisions, but because of his inveter- 
ate habit of interrupting. counsel in argu- 
ment. In our old Court of Errors the chan- 
cellor presided. Walworth, when sitting 
as chancellor, was accustomed to ask many 
questions to assure himself that he had 
before him all the necessary parties. And 
as he presided in the Court of Errors he 
became still more talkative. Clinton, who 
must have referred to the closing years of 
Walworth’s office, says: “It was almost 
impossible for counsel to deliver a con- 
tinuous argument before him, so constant 
and persistent were his interruptions.’ 
Clinton was himself a listener to the ar- 
gument of Webster in Lawrence v. The 
Mayor, in 1845, where an attempt was 
made to induce the court to reconsider its 
view of the city’s non-liability for build- 


(2) Washburn, Jud. Hist. of Mass., p. 167. 
(3) Extraordinary Cases, p. 14 (N. Y. 1896). 
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ings demolished to stop the fire in 1835. 
Mr. Webster was retained to argue the 
point, closing a series of arguments that 
had lasted three or four days. At the end 
of the first hour, Clinton says the chan- 
cellor broke in with an interruption that 
seemed not to have much point. Mr. Web- 
ster paused, looked at the chancellor, and 
with a few calm and dignified sentences, 
froze him into silence, which was not bro- 
ken during the rest of the argument. 


Without accepting Clinton’s estimate of 
such far reaching effect of Walworth’s pe- 
culiarities, we cannot fail to mark how 
much the value and influence of judicial 
office depends on the manner and demeanor 
of its high occupant. 


In setting forth this steady, uniform 
growth of chancery in New Jersey, | must 
not overlook Delaware, where since the 
Constitution of Delaware in 1792, equity 
powers have also been vested in a chan- 
cellor. But in the colonial time during the 


governorship of Patrick Gordon, such pow- 
ers were vested in the Courts of Common 
Pleas. This legislation was presumably 
drawn by Andrew Hamilton, that eminent 
lawyer whose influence is felt in the prov- 
inces of Maryland, Pennsylvania and Dela- 
ware, and who then was speaker of the 
Delaware Assembly. 

Equity powers given to such a court not 
by the governor’s prerogative, but by local 
enactment, seems to be the only instance 
that escaped the annulling action of the 
Privy Council. This statute is not dated, 
but must have been before 1737 and per- 
haps before 1730. 

In New York, we note that the courts, 
even with trials by jury, were subjected 
to the oversight of a chancery power vested 
in the governor with the members of his 
Assizes. The Court of Assize, besides the 
governor, was made up from three of his 


(4) This may have been for the reason that 
Delaware was not recognized as a separate 
Province by the British Government. (Dicker- 
son, Am. Colonial Government, p. 236. Cleveland, 
1912.) 





council, the mayor of New York, the high 
sheriff, four justices of the peace of the 
West Riding and two justices of the 
North Riding, constituting a somewhat un- 
wieldly court of twelve. This court re- 
mained from 1665 to 1683. It thus started 
almost immediately after the Dutch cap- 
itulation of 1664. 

After Richard Smith, the patentee of 
Smithtown, Long Island, had lost two ver- 
dicts in his boundary dispute with the town 
of Huntington, he appealed to Governor 
Lovelace by petition on September 6, 1671, 
in which he set forth: 


“That, whereas, the town of Huntington 
claimeth the sole propriety of all the land 
between Cow harbour and the Nesagunk 
River, with all the benefits thereof by vir- 
tue of two verdicts lately passed as they 
say. Your petitioner humbly conceives this 
to be an over rigorous construction and in- 
consistent with righteousness and the es- 
tablished law and therefore humbly re- 
quests your Honor to grant him the liberty 


of appeal to the Court of Assizes.”® 

Huntington answered denying any fraud 
or foul practice. The council granted leave 
to appeal followed by rehearing, and de- 
clared that it would give such further de- 
termination as would “be consonant to law 
and good conscience.” After many delays 
Smith gained the suit in 1674, and later 
clinched this title by a confirmatory grant 
from Governor Andros in 1677. Thus, un- 
der the form of an appeal, the governor 
with his Assize really exercised chancery 
powers of a bill of review. 

The governors in New York had acted 
as chancellors under the authority of the 
patent to the Duke of York before 1683, 
when the legislature provided for chancery 
powers in the governor and council. In 
1691 the assembly assumed to limit this 
court to a term of only seven years. But 
after 1698 the Crown asserted its preroga- 
tive, and continued the chancery power. by 
ordinance or executive order, resisting all 
limitations by local legislation. This as- 


(5) Executive Council Minutes, N. Y., Vol. II, 
p. 434. 
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sumption naturally called forth popular hos- 
tility. In most English provinces such pre- 
rogative was exercised without opposition.° 

In 1727 the New York assembly resolved 
that the erection of a court of chancery 
in that colony without the consent of the 
General Assembly was unwarrantable and 
illegal, a manifest oppression and grievance 
to the people and of pernicious conse- 
quences to their liberties and properties. 
To correct its so-called abuses, they re- 
duced the fees of its officers, from which, 
as Smith’s History declares, in 1756 “the 
wheels of the chancery rusted on their 
axles, and its practice was condemned by 
all gentlemen of eminence in the profes- 
sion.” 

Governor Montgomerie added to his pop- 
ularity by declining to sit as chancellor 
until enjoined to do so by orders from 
England. He never rendered a single de- 
cree, and signed not more than three or- 
ders, and these, both as to matter and 
form, were first settled by the counsel con- 
cerned. In 1730, under Governor Mont- 
gomerie, a committee of the council pro- 
vided for a reduction of chancery fees, mod- 
erating the same, so that they be made 
more conformable to the circumstances of 


(6) “It appears to have been the usage 
throughout all English colonies in America— 
in the West Indies, as well as on the Continent 
—that every English Governor of every Province 
or island was, by virtue of his commission, 
Chancéllor of the Province of which he was 
Governor, and personally discharged the duties 
of that office, sometimes solely, and sometimes 
with the assistance and presence of his council, 
according to the directions of his commission or 
some special act of the Province for that pur- 
pose. In Barbadoes, Antigua, Montserrat and 
South Carolina, the council sat as judges with 
the Governor in the court of chancery. In Ja- 
maica the Governor sat alone as chancellor. 
In Maryland also, prior to the Revolution, the 
Governor sat alone as chancellor, from whose 
decision an appeal lay to the Governor and 
Council (by Act of the Assembly) sitting as a 
court of appeals.” (Bozeman, History of Mary- 
land, Vol. II, pp. 131, 132.) 


In Maryland this was by an act of March, 
1628-9, Archives of Maryland, Vol. I, p. 49. 

In North Carolina, the Governor sat with four 
members of his Council. Later the number from 
the Council was made five. (Raper, No. Caro- 
lina, A Study in Eng. Colonial Government, pp. 
75, 151, N. Y., 1904.) 











the province. This was the measure that 
its introducer declared: “If it succeeds 
it will tear off the ruffles from the law- 
yer’s wrists’—an expression that recalls 
the old-time lace ruffles of the late Ben- 
jamin Harris Brewster, the courtly attor- 
ney-general in Arthur’s cabinet! 

Without further dwelling on the local 
contest over the New York chancery, I 
must hasten to the Revolution, and the 
bench and bar of that era. The Eastern 
states, and even New York, at the Revo- 
lution, had a strong popular distrust of 
the legal profession. ‘The early colonists, 
so largely agricultural, had little use for 
lawyers. Nevertheless, young distinguished 
lawyers in New York were brought into 
politics, and in the cases both of John Jay 
and of Robert Livingston, into diplomacy. 

We think of Hamilton chiefly as a states- 
man, the first Secretary of the Treasury, 
and his service in bringing about the adop- 
tion of the Federal Constitution. The law 
reports and the testimony of his contempo- 
raries show him to have been a thorough 
lawyer. Yet his preparation for the bar 
was by only four months’ reading! 

With brilliant exceptions, New York had 
few lawyers well equipped. In New Hamp- 
shire, three justices of the Superior Court 
were laymen. Governor Washburn, of 
Massachusetts, author of the treatises on 
Real Property and Easements, has stated 
his disbelief that in the colonial period 
there was a single well-trained lawyer in 
Massachusetts. 

Association with the British crown pre- 
rogatives also tended to leave a prejudice, 
especially in New England, against the 
court of chancery. Then, too, the form 
of a bill in chancery in its supplicatory ap- 
proach to the court was opposed to Puri- 
tan ideas. This is noticeable during the 
period of Cromwell’s Interregnum. Even 
Lord Campbell, the prejudiced historian, 
was reluctant to admit that the common 
law bench was never better filled than un- 
der the Great Protector, as was assured 
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by the character of Lord Hale as Chief Jus- 
tice. 


Lord Whitelock, one of the commission- 
ers of the great seal in 1649, in assuming 
his duties after the King’s death, is re- 
ported as saying of chancery jurisdiction, 
in which he had experience as an equity 
lawyer and judge: 

“That equity down to this time had not 
acquired any systematic form, and was not 
yet based upon principle. The judges of 
the common law have certain rules to guide 
them. A keeper of the seal has nothing but 
his conscience to direct him, and that is 
often deceitful. The proceedings in chan- 
cery are secundum arbitrium boni viri, and 
this arbitrium differs as much in different 
men as doth their complexion or the length 
of their foot.”? 

This expression at once recalls the fa- 
mous dictum in Selden’s Table Talk, which, 
however, was not published till thirty years 
later. Selden and Whitelock were intimate 
friends. Selden’s epithet suggests the dis- 
respect he felt for the chancery rulings 
when he says: “Equity is a roguish thing; 
for law we have a measure—know what to 
trust to; equity is according to him that 
is chancellor, and as that is larger or nar- 
rower, so is equity. It is all one as if they 
should make the standard of the measure 
we call a foot; what an uncertain meas- 
ure this would be. One chancellor has a 
long foot, another a short foot, a third an 
indifferent foot; it is the same thing in 
the chancellor’s conscience.”® 


One of the early resolves of the Little 
Parliament, called the Barebones Parlia- 
ment, in 1653, was that the High Court of 
Chancery in England should be forthwith 
taken away. And we have Carlyle’s com- 
mendation for such a bill for abolishing 
the court of chancery: 

“Finding grievances greater than could 
be borne, finding for one thing twenty-three 


thousand causes of five to thirty years’ 
continuance, lying undetermined in chan- 


(7) 3 Camp. Lives L. C., p. 344. 


(8) Table Talk. Selden’s Works, p. 2028 (ed. 


1728). 





cery, it seemed to the Little Parliament 
that some court ought to be contrived that 
would actually determine these and the like - 
causes—and that on the whole Chancery 
would be better for abolition. Vote to that 
effect stands registered on the Common 
Journals, but still for near two hundred 
years now only expects fulfillment. So far 
as one can discover in the huge twilight of 
Dry-as-dust, it was mainly by this attack 
on the lawyers and attempt to abolish chan- 
cery that the Little Parliament perished.” 
He adds: ‘There was immense carousing 
in the Temple when this Parliament 
ended.’ 


Although the court of chancery was not 
abolished, its delays and burdensome = ex- 
penses weighed heavily on the people. Lord 
Campbell quotes a contemporary pamph- 
let, apparently also known to Carlyle, which 
said : 


“The chancery is a great grievance, one 
of the greatest in the nation. It is con- 
fidently affirmed by knowing gentlemen of 
worth that there are depending in that court 
23,000 causes; that some have been de- 
pending five, some ten, some twenty, some 
thirty years and more; there have been 
spent in causes many hundreds, nay thou- 
sands of pounds, to the undoing of many 
families. What is ordered one day is 
contradicted the next, so as in some cases, 
there have been 500 orders!’’?° 


At frequent parliaments measures for 
amendment of the chancery were intro- 
duced, but few were passed. Perhaps the 
British crown wisely refused its assent to 
popular chancery courts in this country 
because at that time the system of chancery 


} or equity law was little developed. White 


and Tudor’s Leading Cases have sixty-nine 
decisions, covering what are still our cen- 
tral and controlling doctrines. Out of these 
only eight were rendered before the year 
1700. And only thirty-four, less than half, 
were decided before the year 1750. Before 
our Independence, the reports of the Eng: 
lish chancery are few; some anonymous, 


(9) Life and Letters of Cromwell, Vol. II, 
p. 325. 


(10) Camp. Lives of L. C., Vol. III, p. 391. 
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and many imperfectly recording oral de- 
cisions, 








lf we sometimes think of the advantages 
of a separate court of chancery, we cannot 
overlook how the clashing of two diverse 
systems, sometimes in open cpposition, may 
create difficulties, and open ways for abuse. 
Equity thus became a cover to get delay. 
And it was such expedients for delay, with 
multiplying costs, which gave weight to the 
reproaches against the system in Eldon’s 
time. It was under Eldon that the most 
extreme delays in chancery occurred. In 
his administration the chancery rolls be- 
came a veritable Herculaneum of lost and 
buried hopes, with untold misery to suitors. 
Almost every parliament had its attacks 
upon this chancellor, and even formal in- 
vestigations. 














































































































Eldon was not only blamed for his doubts 
and hesitation in deciding, but even for his 
over-indulgence and courtesy to counsel in 
permitting long and needless arguments so 
that successive counsel were heard over a 
single point of law. Still one may hardly 
credit what Bentham reports as the sayings 
of Romilly and Erskine, namely: that Ro- 
milly, a few months before his death in 
1818, declared: ‘“The state of the court 
of chancery is such that it is a disgrace to 
civilized society ;” and that Erskine, be- 
fore his death in 1823, had announced: “If 
there is a hell, the court of chancery is 
hell.” This accords with the story that af- 
ter Erskine’s client had been non-suited at 
law, the court observed that the plaintiff 
might resort to a Court of Equity for re- 
lief. Erskine exclaimed, in a tone of in- 
imitable simplicity, “My Lord, would you 
send a fellow creature there?’ Bentham 
also showed that when Redesdale retired 
from the Irish chancery, that court was in 
arrears six years of notices for 600 mo- 
tions, and 427 calendar causes." 
























































































































































How persistently the practitioners of not 
very long ago took strange liberties with 




















(11) Bentham’s Works, Vol. V, p. 371. 








the court of chancery appears from the ex- 
perience of Sir John Hollams, the head of 
a firm distinguished in commercial and 
maritime affairs. He does not give the 
date, but it was apparently before 1870. 
He had sued at law for Russian clients to 
recover a large amount from an English 
firm. ‘The defendants straightway filed a 
bill in chancery asking to restrain such pro- 
ceedings at law. They set up in this bill 
at great length wholly fictitious allegations 
based on the imagination of the draftsman, 
without the slightest semblance of a foun- 
dation. ‘To this, the Russian firm had to 
put in an answer verified by each member 
on oath. Unless such answer was filed in 
six days, the injunction issued to stay the 
proceedings at law. He adds that after 
the defendants obtained the needed delay 
they paid up the claim.” 


From this we may infer the conditions at 
the period of a century ago. In all the 
states east of New Jersey had grown up a 
settled hostility to chancery cultivated by 
a literature in which its name symbolized 
prolonged hardships to suitors, so that even 
equity became odious to a people deter- 
mined to reject all symbols and traces of 
royal prerogative. 


From this summary glance we may see 
the field in which Kent in New York was 
to enter at the beginning of the last cen- 
tury. Born in Doansburg, in the town of 
Southeast, Dutchess County, in 1763, he 
was at Yale College at the outbreak of the 
Revolution. After his graduation he stud- 
ied for three years in Poughkeepsie, where 
he was afterwards partner of Gilbert Liv- 
ingston, and eventually formed acquaint- 
ance of Edward Livingston, famous for his 
Penal Code for Louisiana. 

It was no small advantage that Kent had 
two years of thorough detailed training as 
master in chancery, under Chancellor Liv- 
ingston, between the years 1796 and 1798. 
His appointment to the Supreme Court fol- 


(12) “Jottings of an Old Solicitor,” pp. 33, 
34 (London, 1906). 
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lowed in 1798, both of which preferments 
came from Jay. He was 34 when he went 
on the bench. Six years after he became 
chief justice. 


From 1798 to 1814, John Lansing was 
chancellor. Upon his retirement in 1814, 
Kent was appointed to that office, which 
followed two years after Story had been 
elevated to the Supreme Court at Wash- 
ington. Kent’s appointment in February, 
1814, was followed by the New York stat- 
ute of April 13th, 1814, requiring the re- 
porter “to report and publish such deci- 
sions of the Court of Chancery as the 
Chancellor of the state shall deem of suf- 
ficient importance to be reported and pub- 
lished.** Kent’s diligence and system found 
an accurate editor in William Johnson, 
whose first volume of the chancery reports 
came out in 1816. 

An early effect of these chancery deci- 
sions was the statute in Massachusetts, 
passed in 1818,’ which gave the justices 


(18) Pref. to Vol. I, Johns. Chan. Rep., p. 4. 

(14) L. 1818 Ch., 87. Maine, which became 
a separate State in 1820, granted to its Supreme 
Judicial Court certain equity powers by Act of 
February 20, 1821, which was almost the same 
as the Massachusetts Act of 1818, except a pro- 
vision against retroactive effect on contracts. It 
was confined to express trusts created by deed 
or will, or involved in the settlement of estates. 
In 1830 the power was extended to “all cases 
of fraud, trust, accident or mistake.” (L. 1830, 
ce. 462.) 

But by the same Act, section 2, was given 
“power to grant writs of injunction whenever 
the same shall be necessary to prevent injus- 
tice.” In 1837 this was extended to cases of 
“nuisances and partnerships.” (L. 1837, c. 209.) 

In 1841, suits could be entertained for the 
foreclosure as well as for redemption of mort- 
gaged estates, but this was only to be exer- 
cised “where the parties have not a plain and 
adequate remedy at law.” L. 1856, c. 209, gave 
to the Supreme Judicial Court “power to hear 


and determine in equity all cases arising be-— 


tween copartowners of ships for the adjustment 
of their mutual and respective interests in such 
property and accounts theerof.” In the revision 


of 1857 this power was extended to part-owners ‘ 


of other real and personal property with an 
extended power to construe wills with the mode 
of executing trusts. 

The revisers, however, dropped the power to 
entertain equity suits to foreclose a mortgage. 
and excised the prior express limitation of 
equity powers to cases where there should “not 
be a plain and adequate remedy at law.” 
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of the Supreme Court equity jurisdiction 
“in cases of trusts arising under deeds, 
wills, or in the settlement of estates, and 
all cases of contract in writing, where a 
party claims the specific performance of 
the same, and in which there may not be 
a plain, adequate and complete remedy at 
law. 

I may claim for Kent that he not only 
gave equity a new standing in this country, 
but his research and the strength of the 
reasoning of his decisions had much to do 
with upholding British law in the United 
States. For in Kent’s time there was a 
strong set against the English common law. 
The opinion in Connecticut was expressed 
that in this country the English law was no 
more obligatory than was the Roman law 
in England. There was also the influence 
of Bentham’s criticisms, and an increasing 
admiration for the French codes enacted in 
a series between 1803 and 1810, causing 
a widespread demand for a code prepared 
upon French lines. Pennsylvania, New 
Jersey and Kentucky actually passed stat- 
utes avainst citing English decisions in the 
state courts. New Hampshire had a rule 
of court against it. In his “Essay on 
Power,” Emerson relates that ‘fa Western 
lawyer of eminence said to me, he wished 
it were a penal offense to bring an Eng- 
lish law-book into a court in this country, 
so pernicious had he found, in his experi- 
ence, our deference to English precedents.” 

It was this situation that made Kent con- 
servative. His decisions, in such clear and 
finished diction, show no pursuit of novel- 


The statutes enacted since are not unlike those 
in other States, such as suits by taxpayers to 
restrain municipal corporations from pledging 
the municipal credit or paying from its treas- 
ury money for any purpose not authorized by 
law. (L. 1864, ec. 239.) 

For further history of this gradual develop- 
ment of equity by slow and halting steps, see 
“Growth of Equity Powers of the Maine 
Courts”; Maine Law Review, November and De- 
cember, 1915, by Honorable L. A. Emery, ex- 
Chief Justice of Maine, to whom I am indebted 
for these references. 

(15) See Jones v. Boston Mill Corporation, 
4 Pick 507. 

(16) “Conduct of Life,” p. 63, ed. 1893. 
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ties and never an instance of carrying doc- 
trines to extremes. In his own words: 
“It is better to follow the course and order 
of Providence, and suffer our general sys- 
tem of laws, like our habits, to accommo- 
date itself slowly to our necessities, and to 
vary only with the gradual and almost im- 
perceptible progress of time and experi- 
ence.*? 


Kent’s conservative balanced judgment 
insured equity rulings, fair, just and well 
supported. The reasoning was carefully 
- drawn from the highest sources and stated 
with simple clearness. Chief Justice Ca- 
ton, of Illinois, originally from New York, 
who early sat on the bench with Stephen A. 
Douglas, records that to prepare for chan- 
cery, he first read through every case in 
Johnson’s Chancery Reports.’* The debt 
of our jurisprudence to Kent and Story is 
permanent and increases with a review of 
our legal history. But Kent came first, 
especially in equity, since Story’s treatise 
did not appear till 1836. They were warm 
friends, reacting in thought on each other, 
—the binary stars of our jurisprudence! 


The New York Constitution of 1821 re- 
tained the age limit of 60 for the Chancel- 
lor and Justices of the Supreme Court. 
Kent’s vote in the Council of Revision un- 
der the first constitution sometimes checked 
important measures from the legislature. 
Hence came a political hostility which was 
added to the impatience of the republican 
lawyers at Kent’s adherence to English pre- 
cedent. Such were the conditions in 1821, 
when the strength and wealth of the city 
were beginning to be felt against the an- 
cient, but declining power of the upriver 
families. The situation is thus summarized 
by an erudite judge, especially versed in 
the judicial history of New York: 


“These powers, which it is proper to say 
Kent had not sought, nor even helped to 
confer, he exercised without fear, in the 


(17) 
(18) 
p. 319. 


Dunham v. Gould, 16 Johns. 367. 


Lewis, Great. Am. Lawyers, Vol. VI, 





old-fashioned federal and _ professional 
manner, very exasperating to the newer 
school of republican lawyers, who would 
not defer so profoundly to the legal sys- 
tem of England. Thus, toward the year 
1821, Kent, in the minds of his opponents, 
was the leading representative of the hated 
and influential survival of what they be- 
lieved ought to have been purely ante-revo- 
lutionary traditions, having little applica- 
tion to the conditions of American life un- 
der the republic. His opponents deprecated 
the chancery conceptions of a ‘throne of 
equity.’ Indeed, the whole idea of a chan- 
cellor, they said, was associated with a 
kingship; a chancellor without a king was 
almost. as inconsistent as a king without a 
chancellor. The entire chancery establish- 
ment came in for condemnation, because it 
fostered a class of officials and practitioners 
whose exclusiveness was distasteful to the 
population of the newer and growing parts 
of the state. Thus, side by side with Chan- 
cellor Kent's practical, conservative, and 
just administration of the court of chan- 
cery, were growing up the seeds of discon- 
tent in the minds of more independent and 
emancipated political thinkers.” 


This age limit abridged Kent’s term as 
chancellor. to the intense regret of the 
American hench and bar.*° But that disap- 
pointment indirectly led to the lectures that 
appeared in 1827 as his Commentaries, in 
which our law was most attractively stated, 


(19) Honorable Robert Ludlow Fowler in his 
chapter on “Constitutional and Related Aspects, 
from 1801 ‘to the Constitution of 1894” in “His- 
tory of Bench and Bar of New York,” Vol. I, 
pp. 127, 128 (New York, 1897). 

(20) The sixty-year age limit for the chan- 
cellor and for the supreme court judges had 
been fixed in the N. Y. Constitution of 1777. 
It has been attributed to the long term of Judge 
Horsmanden—the last Royal Chief Justice, who 
died in Flatbush in 1778. His later physical in- 
capacity had been a grievance to the bar. (His- 
tory of Bench and Bar of N. Y., Vol. I, p. 362.) 
In the Convention of 1821, a strong effort was 
made to unite law and equity in the Suoreme 
Court. Van Buren, however, opposed it vigor- 
ously, declaring that “No judge of a court of 
common law would feel himself at home in a 
chancery suit.” (Legal and Judicial History of 
New York, Vol. II, p. 107.) 
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with no needless feudal anachronisms. 
Great catholicity of citation from continen- 
tal authors produced a work admirably 
fitted to follow the Louisiana purchase, and 
show persons reared under French and 
Spanish law how in many essentials our 
jurisprudence conformed to the fundamen- 
tals of the modern Roman law. 

On July 31, 1823, Kent laid down the 
office of chancellor. At the end of 7th 
Johnson Chancery Reports is added as a 
sort of colophon: “This day the chancel- 
lor terminated his judicial labors, having 
heard and decided every case brought be- 
fore him.” 

Why might not the 31st of July, 1923, 
be observed by setting up a tablet to the 
memory of the great chancellor and com- 
mentator upon our law? It should not be 
by any local bar, but preferably come as 
the tribute of the American Bar Associa- 
tion, representing all parts of this country. 

HARRINGTON: PUTNAM. 

New York. 








BENEFIT SOCIETY—CHANGE OF 
BENEFICIARY. 





NEW YORK LIFE INS. CO. v. DUNN et al. 


District Court of Appeal, First District, Divi- 
sion 1, California. Feb. 19, 1920. 





188 Pac. 1028. 





The beneficiary named in an insurance policy 
which authorizes insured to change the bene- 
ficiary cannot, in the absence of a contract with 
insured or any special equities depriving him of 
the right to make such change, attack his 
change of beneficiary for undue influence on the 


part of the new beneficiary. 





WASTE, P. J. The plaintiff, New York Life 
Insurance Company, brought this action in in- 
terpleader to compel the defendants to liti- 
gate among themselves their various claims to 
the proceeds of an insurance policy upon the 
life of John T. Dunn. Judgment was in favor 
of. cross-complainant and respondent, May 
Cline Smith. Lillian S. Dunn, also a cross- 
complainant, appeals. 


It appears that John T. Dunn, on December 
13, 1906, took out a life insurance policy in the 
New York Life Insurance Company in the sum 
of $10,000, naming Lillian S. Dunn, his wife, 
beneficiary thereunder. Under the terms of 
the policy Dunn had the right to change the 
beneficiary named therein. During his life- 
time, on or about the 24th day of March, 1916, 
Dunn requested the insurance company to 
change the beneficiary named in said policy, 
and directed that May Cline Smith be named 
therein to theh extent of $6,500, and Georgia 
June Dunn, his daughter, to the extent of 
$3,500, which changes were made. 


Dunn died on the 26th day of October, 1916. 
Thereupon Lillian S. Dunn, the wife, notified 
the insurance company that she was still the 
beneficiary named in the policy. She claimed 
there had been no legal or valid change therein, 
and that she was entitled to the proceeds of 
the insurance. May Cline Smith and Georgie 
June Dunn also demanded of the company the 
payment to them of the respective amounts 
already noted. The insurance company then 
commenced this action in interpleader. 


Lillian S. Dunn filed her cross-complaint. 
She did not plead any contract with her de- 
ceased husband, or any _ special equities 
which would deprive him of the right to make 
a commutation of beneficiary in the insurance 
policy, but stood upon the ground that she 
might contest because the change was pro- 
cured by fraud and undue influence. In that 
behalf she alleged the marriage of herself and 
Dunn; that to the time of his death she 
continued to be his lawful wife, and that the 
policy of insurance was taken out as a pro- 
tection and source of provision for her in the 
event of the death of her husband and for her 
and such children as might be born to her and 
her husband; that May Cline Smith, by crafti- 
ness, flattery, coaxing, and other overt and sly 
ways, and means on the part of said May 
Cline Smith toward John T. Dunn, caused him 
to neglect his wife’ and daughter to the extent 
that said May Cline Smith became the mis: 
tress of said John T. Dunn; that she exercised 
her influence unduly over him to such a de- 
gree that about the middle of March, 1916, he 
was not capable of acting freely and volun- 
tarily; that at that time and because thereof 
he attempted to cause the beneficiary named in 
said policy to be changed; that said act was 
exercised and induced by the fraud and undue 








influence of said May Cline Smith while she 
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and Dunn were living together in adulterous 
relationship. 

May Cline Smith filed her answer, denying 
the allegations of the cross-complaint, and 
prayed that the court decree that she was en- 
titled to $6,500 because of such policy and the 
assignment. . 

At the trial it was admitted by the cross- 
complainant, Lillian S. Dunn, that her husband 
was of sound mind at the time of executing the 
change of beneficiary. She then attempted to 
introduce evidence upon the issues of fraud and 
undue influence. The defendant and cross- 
complainant, May Cline Smith, objected to this 
testimony upon the ground that, inasmuch as 
the decedent had the right to change the bene- 
ficiary named in the policy, and there not be- 
ing any contract between the claimant and the 
decedent, or any special equities depriving the 
decendent of the right to make such change, 
any testimony tending to support the allega- 
tions of the complaint was inadmissible. The 
court sustained the objection and subsequently 
dismissed the cross-complaint. Its action in 
this regard is the object of attack upon this 
appeal. 


The ruling of the lower court was correct. 
The precise question we are here considering 
was the basis of the discussion in Hoeft v. 
Supreme Lodge, Knights of Honor, 113 Cal. 91, 
96, 45 Pac. 185, 33 L. R. A. 174. The court 
there decided that under the state of facts 
pleaded by the cross-complainant in the case 
at bar, and upon which she elected to stand, 
no cause of action existed in her favor; she 
having no vested right in the premises, but, 
at most, only the mere expectancy of an in- 
completed gift, revocable at the will of the in- 
sured. Waring v. Wilcox, 8 Cal. App. 317, 96 
Pac. 910, New York Life Ins. Co. v. Daley, 25 
Cal. App. 376, 143 Pac. 1033, and Supreme 
Council Am. Legion of Honor y. Gehrenbeck, 
124 Cal. 43, 56 Pac. 640, are decisions holding 
to the same effect. Without further citation 
of authority, suffice it to say that these cases 
decide every point worthy of consideration in 
the present appeal. ‘ 

The judgment is affirmed. 


We concur: RICHARDS, J.; GOSBEY, 


Note—Change of Beneficiary Effected by Fraud 
and Undue Influence.—The instant case appears 
to me to expand the principle of satisfaction by 
a stockholder as to compliance with rules pre- 
scribed by himself, in the disposition of a fund 
in his hands, beyond the intent of the rules them- 
selves. It is a principle of equity that when a 
stockholder says to a Court that he stands indif- 
ferent as to claimants for a fund not belonging 














to him, that the question of the real rights of 
claimants of the fund comes squarely up for 
arbitrament by a jurisdiction competent to award 
its distribution. Waiver of rules that may be 
appealed to is only within competency of the 
stockholder as to formalities. It is not of es- 
sence. 


Thus take the case of Splawn v. Chew, 60 Tex. 
532, and there the question turned not on fraud, 
but on whether there was a bona fide attempt 
to change. And so in Manning v. A. O. U. 
W., 86 Ky. 136, 5 S. W. 385, there was deemed a 
sufficient attempt in good faith to change. In 
Nally v. Nally, 74 Ga. 669, there was a defective 
transfer, but sufficient for the company which had 
the right to judge, in good faith, between claim- 
ants, where there was an attempt which equity 


_itself might relieve. 


But can it be said from this that a stakeholder 
standing neutral between claimants can in a 
Court of equity set up fraud by a claimant, 
when the jurisdiction it appeals to would repu- 
diate it? Why does it pretend to be indifferent, 
when it assumes to give to fraud something it 
has the power to deny? 


Thus in Adams. y. A, O. U. W., 105 Cal. 321, 
38 Pac. 914, it was said the association “has no 
interest whatever in the result. In effect it has 
paid the funds into the hands of the Court, and 
is now a stranger to the action, for a fund to 
which plaintiff and intervenor both claim title 
and their respective claims of ownership are to 
be litigated in the same way and determined upon 
the same general principles, as though the com- 
mon source of title to this money came through 
a bequest or gift rather than from a mutual ben- 
efit association.” Then it refers to another case 
which spoke of the Court awarding such a 
fund according to the equities in the case. Fraud 
is never favored by any equities of which J know. 
If one takes away from another a fund the latter 
would have gotten but for fraud, does it lie in the 
mouth of the wrongdoer to say it induced or 
compelled the stakeholder of the fund to turn it 
over to him? If fraud could thus be made a 
link in his title, why not robbery or any other 
violence overcoming free will? 


This would not be a mere non-observance of 
directory provisions which a stakeholder enacts. 
It would be defiance of all these provisions. 
Therefore such cases as Henderson v. M. W. A., 
163 Mo. App. 186, 146 S. W. 102; Ladies of Mod. 
Maccabees v. Daley, 166 Mich. 542, 131 N. W. 
1127, and others of like purport have nothing 
whatever to do with cases of fraud, force, etc. 


In Polish Nat. Alliance vy. Naguoski, 71 N. J. 
Eq. 621, 64 Atl. 741, it was held that where one by 
fraud prevented compliance with rules of an 
association to effect a change the Court will view 
the fund as in a Court of equity, there to be dis- 
posed of according to equitable principles. If 
something is done by force and fraud to bring 
about the change shall equity be powerless not 
to condemn it? It seems to me that to ask the 
question is to answer it. Equity is not so short- 
armed or hindered by technicality, especially when 
it is only the fraud feasor who invokes techni- 
cality. He is as much without any vested inter- 
est as the original beneficiary, for fraud and force 
confer no title against direct attack. Cc 
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ITEMS OF PROFESSIONAL, 
INTEREST. 

REPORT OF THE MEETING OF THE ALA- 

BAMA BAR ASSOCIATION. 





A sharp controversy over the primary sys- 
tem of electing judges enlivened the forty-third 
annual meeting of the Alabama Bar Associa- 
tion, held April 30th and May 1, 1920, at Bir- 
mingham, Ala. 

The main feature of the program was the cel- 
ebration of the Centennial of the Supreme 
Court of Alabama. The principal address was 
delivered by Justice John C. Anderson who re- 
viewed the history of the Supreme Court, en- 
tertained those present with reminiscences 
of its great judges and recalled some of the 
most celebrated decisions of the court. There 
was a reference to the effect of the primary on 
the proper selection of judges in Judge Ander- 
son’s address when he said that “the trouble 
with the present system of primary elections, 
for the nominations of judges in our courts, is 
that the thoughts of the people are centered on 
the political candidates and lose sight of the 
judicial candidates.” Judge Anderson sug- 
gested as a remedy for this situation that the 
candidates for the supreme bench should be 
voted on in a separate primary, set aside for 
this special purpose. 

Mr. W. O. Mulkey of Geneva, Ala., followed 
with a sharp attack upon the primary as a 
method for selecting judges. In the course 
of his address, Mr. Mulkey said: 


“The idea of a candidate for judge going 
from town to town and place to place urging 
his candidacy upon the voters, with a card in 
one hand, his name on one side thereof, to- 
gether with the office he is seeking and on the 
other side, that he is a Methodist or Baptist 
or Presbyterian, or that he is a Mason, or an 
Odd Fellow or a Prohibitionist, is so ridicuious 
that but to state it or to see it calls for re- 
sentment among intelligent people. But what 
can a candidate say? Can he say that he is 
a great lawyer, better qualified to fill the posi- 
tion than any one else running, or tell of the 
great legal battles in which he has been vic- 
torious, or of decisions that are wrong and 
which he proposes to correct? What does the 
average man know about the fitness of a can- 
didate for judge, when that fitness must be 
tested by his integrity and legal learning? It 
is no reflection on the average man’s intelli- 
gence to say that he knows nothing unless he 
has had personal experience or observation of 
the candidate. Lawyers are presumed to be 


well informed on matters of general interest 
and to have a fairly good acquaantance among 
But would law- 


the public men of the state. 





years know for whom to vote for a President 
of the Medical Association or some other office 
to be filled by doctors, or would they know 
for whom to vote for Commissioner of Agri- 
culture or Mining Inspector—matters with 
which they have but little concern or dealings? 
The fact is that the people at large do not 
want to vote for judges, and I venture the 
assertion that seventy-five per cent of the voters 
of Alabama would favor the abolition of the 
primary in so far as the nomination of judges 
therein is concerned.” ; 

At the close of Mr. Mulkey’s address, a mo- 
tion was made that the associations go on 
record aS opposing the primary system of nom- 
inating judges. This provoked a storm. Some 
spoke for and others against the motion which 
finally prevailed. The margin in favor of the 
motion, however, was not so large as was de- 
sired, it being the purpose of the leaders of 
the Association to present to the next legis- 
lature the matter of repealing the primary 
law so far as it applies to judges. 


Other papers were read at the meeting as 


follows: “Recent Legislation,” by Mr. Sam 
Will John; “Constitutional Government in 
America,” by Hon. William H. Samford; 


“Forcible Entry and Unlawful Detainer,” by 
Mr. Travis Williams; “Three Lawyers of the 
Black Belt,” by Hon. Edw. de Graffenried. 


The officers elected for the following year 
were as follows: Mr. J. Kelly Dixon, of Talla- 
dega, Ala., president, and Mr. Alexander Troy, 
Montgomery, Ala., Secretary and Treasurer. 

This is the 44th time Mr. Troy has been 
elected secretary of the Alabama Bar Associa- 
tion-and so far as we know, comes pretty near 
to establishing a record. The Association com- 
plimented Mr. Troy by raising his salary from 
$500 to $600 and voting him $150.00 to pay his 
expenses as the regular delegate of the Asso- 
ciation to the meeting of the American Bar 
Association at St. Louis, August 25-27. The 
vote came as a pleasant surprise to Mr. Troy 
and was given in support of a motion by Mr. 
Laurence Cooper. 





PROGRAM OF THE MEETING OF THE 
NORTH CAROLINA BAR ASSOCIATION. 





The twenty-second annual meeting of the 
North Carolina Bar Association will be held 
at Asheville, N. C., June 29, 30 and July 1, 
1920. 

The address of welcome will be made by Mr. 
Robert R. Williams of the Asheville bar; 
response will be by the president, Mr. Wil- 
liam P. Bynum of Greensboro. 
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Addresses will also be given by Mr. W. M. 
Hendren of Winston-Salem, Mr. L. R. Varser 
of Lumberton, Hon. O. H. Allen of Kinston, and 
Dean Roscoe Pound of the Harvard Law School. 
The annual address will be given by Hon. 
Hampton L. Carson, President of the American 
Bar Association. 





PROGRAM OF THE MEETING OF THE NEW 
HAMPSHIRE BAR ASSOCIATION. 


The annual meeting of the New Hampshire 
Bar Association will be held at the Hotel Went- 
worth, Newcastle, N. H., June 26, 1920. 


The President’s address will be made by Mr. 
Leslie P. Snow of Rochester. The Secretary, 
Mr. Jonathan Piper, writes that Mr. Snow has 
given much time and thought to the welfare 
of the Association this year, and intends to 
make some recommendations for a more defi- 
nite and instructive program for the future with 
the view of making the Association a real 
force in the improvement of the law. 


The program also includes a brief address 
by some representative of the American Bar 
Association, and Mr. Robert M. Wright of 
Franklin, will give a review of the legislation 
of 1919 and its tendencies. 


There will be a report from a special com- 
mittee which was appointed to investigate the 
advisability of adopting a uniform fee bill for 
the state; the matter has aroused consider- 
able interest in this Association. 

The annual address will be made by Hon. 
George W. Wickersham, former Attorney Gen- 
eral of the United States. 








BOOKS RECEIVED. 


A Treatise on the Law of Landlord and Ten- 
ant, including leases, their execution, surrender 
and renewal, the parties thereto, and their re- 
ciprocal. rights and obligations, the various 
kinds of tenancy, the use and possession of the 
premises, the character of rent and the reme- 
dies for its recovery, the tenant’s right to fix- 
tures, etc. By H. C. Underhill of the New York 
bar; author of a “Treatise on the Law of Evi- 
dence,” etc. In two volumes. Price, $15.00. 
Chicago. T. H. Flood & Co. 1909. Review 
will follow. 








HUMOR OF THE LAW. 


Senator Robert L. Owen of Oklahoma is au- 
thority for the statement that the most absent- 
minded American lives in that state. 

The conductor of a local train, the senator 
relates, was collecting tickets one day when he 


came to a college professor whom he knew to 


be very absent-minded. The passenger searched 
each of his pockets repeatedly, but found no 
ticket. 

“That’s all right,” the railroad man reassured 
kim. “I will get it some other time.” 

“It isn’t all right,” returned the professor. 
“I must find that ticket now. I want to know 
where I am going.” 


It was dark and cold and the gaunt and leaf- 
less trees were swayed by fitful gusts of wind 
that spoke of coming rain. 

Plodding Pete and Weary Willie quickened 
their pace in order to reach a place of shelter 
ere the storm should overtake them. This sud- 
den burst of energy seemed to excite conver- 
sation. 

“Wot’s up with yer, Pete?” inquired Willie. 
“Yer look as if yer goin’ ter cry.” 

“T dunno,” was Pete’s reply. “I don’t feel the 
joy o’ livin’ like I used to. I’ve been thinkin’ 
o my wasted life, an’ I’ve got a sorter uneasy, 
homesick feelin’.” 

“Homesick!” broke in Willie. ‘Why, bless 
me, I believe that’s wot both of us are sufferin’ 
from. We ain’t neither of us bin inside a jail 
for close in three months now, ’ave we?” 


Senator and Mrs. Cummins, of Iowa, went 
one evening to dine in a Washington restau- 
rant where colored waiters were employed. 
Mrs. Cummins, after she had taken up the 
menu, found that she had left her glasses at 
home, and therefore was unable to read. She 
handed the senator the card, and asked him 
to order the dinner, but he found that he also 
had forgotten his glasses. 

Then he handed the card to the waiter, with 
the request: 

“Will you please read the menu to me?” 

The waiter bowed in a courtly manner, and 
answered, in a low tone: 

“’Deed, suh, I’d like to *blige you, but I ain’t 
got no educashun, either.”—Popular Magazine. 


“No more horse thieves in Crimson Gulch?” 

“No more,” answered Cactus Joe. “We have 
progressed with the times. We have all kinds 
of motor car thieves.”—Washington Star. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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1. Aliens—Due Process of Law.—Deportation 
proceeding, based on evidence obtained by raid- 
ing orderly meetings, is unfair and denial of due 
process.—-Ex parte Jackson, U. S. D. C., 263 Fed. 
110. 


2. Attorney and Client—Cancellation.—A con- 
tract of employment between attorney and 
client may be cancelled by the client at any time 
with or without cause.—Lawler v. Dunn, Minn., 
176 N. W. 989. 


3. Bankruptey—Bailee. — Bailor, 
property from _ trustee, required 


reclaiming 
to repay 


amounts paid by bailee.—Goldman v. Shreve, U. 
S. C. C. A. 263 Fed. 74. 











4. Concealment. — Bankrupt charged with 
intent to conceal financial condition in failing to 
keep books, but presumption rebuttable.— 


Thompson v. Lamb, U. S. C. C. A. 263 Fed. 61. 

5. Exemptions.—State laws regarding ex- 
emptions will be followed.—Libby v. Beverly, U. 
S. C. C. A. 263 Fed. 63. 





6. Insolvency.—Under the Bankruptcy Law 
a debtor is “insolvent” when the aggregate of 
his property shall not at a fair valuation be 
sufficient in amount to pay his debts and not 












they mature in the ordinary course of business. 
—William Schuette & Co. v. Swank, Pa., 109 
Atl. 531. 


7. Preference.—Preferential payment should 
not be charged against exemption unless con- x 
cealed.—Libby v. Beverly, U. S. C. C. A. 263 Fed. % 
138. 


8. Value of Assets.—Representations of a 
value of assets by receiver not binding on bank- y 
rupt or estate. Grounds for vacation of compo- c 
sition.—In re Kass U. S. D. C. 263 Fed. 138. 











9. Banks and Banking—Certification.—Writ- 
ing good on check by cashier is certification.— 
Priddy v. Green, Tex., 220 S. W. 243. 


10. Ordinary Care.—Directors not examin- 
ing books and securities to determine bank’s 
condition do not exercise ordinary care.—Boyd 
v. Applewhite, Miss., 84 So. 16. 





11. Bills and Notes—Contribution.—The meas- 
ure of liability for contribution among joint 
accommodation indorsers of a draft is a ratable 
apportionment among the solvent indorsers.— 
Owens v. Greenlee, Col., 188 Pac. 721. 





12. Transfer. — A negotiable instrument ; 
payable to order must be indorsed by the payee ok 
to preserve its negotiability in the hands of a es: 


subsequent holder, and a transfer without in- 
dorsement destroys the negotiable character of st 
the instrument, and the assignee takes it sub- « 
ject te such defenses as might have been avail- 5 
able against it in the hands of the payee.—First 
Nat. Bank vy. Grow, Mont., 188 Pac. 907. ee 


13. Brokers—Quantum Meruit.— Owners, by 
‘accepting offer of purchaser procured by broker ae, 
and closing the sale, became liable for commis- 4 
‘sions, upon contract if the minds of owners a 
and broker had met on the amount of commis- 
sions, otherwise upon quantum meruit.—Parker 
v. Lindsay, S. D., 176 N. W. 1018. 


14. 
ker’s authority 
—Nichols Jackson v. 
297. 

15. Carriers of Goods — Bill of Lading. — 
Transferee of “an order notify” bill of lading, : 
by paying the draft attached, and obtaining pos- * 
session of the bill of lading, aad thus acquir- 
‘ing the legal title to the goods mentioned there- 
in, may sue the carrier for any shortage in 
shipment occasioned after such transfer of title 
and before delivery to him, where such short- 
age is traced to the carrier.—Southern Ry. Co. a 
v. Hunt, Ga., 102 S. E. 757. a 





Revocation.—Owner may revoke bro- a: 
irrespective of reason therefor. is 
Carson, Tex., 220 S. W. 





16. Switching Services.—Railroads are en- 
titled to rates for switching services rendered f 
in terminal yards such that maintenance, inter- . 
est, taxes, and a reasonable net revenue will be 
yelded ky the terminal.—Atchison, T. & S. F. a 
Ry. Co. v. Public Utilities Commission, Col., 188 
Pac. 747. 


17. Carriers of Passengers—Gratuitous Pas- 
senger.—A carrier owes the same duty to a 
gratuitous passenger riding on a pass as to 
others.—Hansen v. Oregon Short Line R. Co., 





when he is unable to meet his obligations as 





Utah, 188 Pac. 852. 
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18. Commerce—Employe. — Work in which 
employe is injured must be directly in further- 
ance of interstate traffic to be within federal 
act. interstate commerce.—Manes v. St. Louis 
act; San Francisco Ry. Co., Mo., 220 S. W. 14. 





19. Navigable Stream.—Bridge over navi- 
gable stream to carry interstate railroad is 
instrument of “interstate commerce.’’—People 
v. Hudson River Connecting R. Corporation, N. 
Y., 126 N. E. 801. 


20. Conspiracy—Overt Acts.—Unnecessary to 
allege how overt acts would affect object of 
conspiracy.—Howenstine v. U. S., U. S. C. C. A, 
263 Fed. 11. 


21. Unlawful Acts. — Unlawful conspiracy 
may be condemned because of acts not in them- 
selves unlawful.—U. S. American Column & 
Lumtker Co., U. S. D. C., 263 Fed. 147. 





22. Contracts—Indefiniteness.—A contract to 
supervise the construction of a college for one- 
half of the net profits or net proceeds, unless 
the net proceeds should be less than $6,000, in 
which event he would be entitled to one-third 
of such net profits or net proceeds, was not so 
indefinite and ambiguous as to be unenforceable. 
—Olson v. Harvey, Col., 188 Pac. 751. 


23. Motive.—Promisor’s motive not consid- 
eration.—Hunter v. Gulf Production Co., Tex., 
220 S. W. 163. 


24. Third Person.—A third person may sue 
on a promise made for his benefit only where 
he is either a party to the consideration, or the 
promise created in him a legal or equitable in- 
terest entitling him to compel performance, and 
a contract permitting an individual and rail- 
road to use land for a switch to the individual’s 
warehouse for a consideration paid by him can- 
not be enforced: by the railroad.—Klingler v. 
Wick, Pa., 109 Atl. 542. 








25. Corporations—Charter Powers.—Company 
carrying on cotton seed oil business not author- 
ized to conduct general trading business in cot- 
ton seed.—Bishop Mfg. Co. v. Sealy Oil Mill & 
Mfg. Co., Tex., 220 S. W. 203. 


26. Holding out Agent.—Company holding 
out vice president as mill manager cannot deny 
authority to contract.—E. I. Du Pont de Nemours 
& Co. vy. Capital City Oil Co., La., 84 So. 31. 





27.——-Promoters.—Not liable on contracts of 
organizers for its benefit—Hart-Toole Furni- 
ture Co. v. Shahan, Tex., 220 S. W. 181. 


28. Promoters.—Contract for compensation 
for procuring stock subscribers not invalid. 
—Thannish v. Brewton Transfer & Auto Co, 
Tex., 220 S. W. 300. 

29.——Subscription——If Code Supp. 1913, §§ 
1641b, 16414, 1641f, prohibiting issuance of stock 
for less than par value, were applicable to sub- 
scription contract fixing a price at less than 
Par value, the contract would be unenforceable 
as between corporation’s assignee and sub- 
scriber, both of whom were promoters and par- 
ticeps criminis, since the court in such case 
will leave the parties where they left them- 
selves.—Tramp v. Marquesen, Iowa, 176 N. W. 
977. 








30. Covenants—Implied.— There can be no 
implied covenant as to any matter specifically 
covered by the written terms of the contract 
itself—Greek v. Wylie, Pa., 109 Atl. 529. 


31. Criminal Law—Accomplice.—Person who 
sold for defendant without knowledge meat of 
unslaughtered hog not accomplice.—Cozine v. 
State, Tex., 220 S. W. 102. 





32. Comparison of Writings. — Documents 
adinissible for comparison with signature of ac- 
cused.—State v. Bischoff, La., 84 So. 41. 


33.——Confession. — Confessions in case of 
conflict may be admitted under instruction to 
disregard, if not voluntary.—McCool v. U. S., U. 
S.C. C. A, 263 Fed. 55, 

34.——Conspirator.-Admission by one con- 
spirator admissible against others.—Samara v. 
UU. & Ua. C: C A, 36S Ped. 12. 


35. False Pretenses.—In a prosecution for 
obtaining money by false pretenses by giving 
worthless checks signed with a fictitious or as- 
sumed name, other checks signed by the defend- 
ant in the same way and about the same time, 
given to other persons in similar dealings, were 
admissible as showing defendant’s intent to de~ 
fraud, as well as a scheme to obtain goods wher- 
ever and from whomsoever he could.—Lyman v. 
State, Md., 109 Atl. 548. 


36. Former Jeopardy.—Former jeopardy 
must be specially pleaded and cannot be raisea 
by motion to direct the jury, impaneled under 
Rev. St. 1903, § 1624, to determine the degree of 
guilt.after plea of guilty of murder, to return 
a verdict of not guilty.—Bosko v. People, Col., 
188 Pac. 743. 








37. Damages—-Speculative. — For breach of 
agreement to invest in land without designa- 
tion of particular tract too speculative.—Harris’ 
Adm’r y. Harris, Ky., 220 S. W. 65. 


38. Deeds—Delivery.—The word “delivered” is 
used both in a popular and in a technical sense. 
and, when a deed had been delivered to the 
grantee, who at the grantor’s request de- 
posited it in a bank and signed a memorandum 
stating that it was to be delivered to her on 
the grantor’s death, the word was evidently 
used as meaning that she would call for the 
deed and the bank would let her have it.— 
Ong v. Cole, Cal., 188 Pac. 812. 


39. Negative Easements. — Restrictions 
creating negative casement held not without 
effect as implied by law.—O’Keefe v. Sheehan, 
Mass., 126 N. E. 822. 








40. Quitclaim.—Quitclaim held only a re- 
lease of claim that sale under trust deed was 
invalid.—Benton v. Jones, Tex., 220 S. W. 193. 


41. Descent and Distribution—Contract Un- 
certain—Where the terms of a contract pur- 
porting to distribute property after the death 
of the owner were So uncertain as to be wholly 
ineffective, the property covered thereby falls 
into the estate of decedent, and is distributed 
under the intestacy laws, equally among the 
children.—Thomas v. Williams, Iowa, 176 N. W. 
968. 
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42. Divoree—Separation. — Separation from 51. Injunection—Contractual Rights.—Stranger 
bed and board; where separation has lasted may be restrained from interfering with con- 


seven years, spouse deserting may obtain di- 


verce.—Goudeau v. Goudeau, La., 84 So. 39. 


43. Equity—-Jurisdiction.—Though equity or- 
dinarily will not entertain a suit where redress 
may be had at law, equitable jurisdiction does 
not depend upon entire want of a common-law 
remedy, but may be sustained on the ground 
that it is the most convenient and efficient 
method to administer adequate relief.—Barnes 
Laundry Co. v. City of Pittsburgh, Pa., 109 
Atl. 535. 


44. Evidenee—Books of Account.—The fact 
that entries in the book of account of a de- 
ceased were made by third persons did not 
render the book inadmissible in evidence, where 
such persons wrote in the presence of the de- 
ceased and pursuant to his orders, acting as 
mere amanuenses, to relieve him of the dis- 
tasteful labor of writing.—Dameron v. Harris, 
Mo., 219 S. W. 954. 


45. Fraud—Burden of Proof.—To recover for 
deceit plaintiff must show falsity of the repre- 
sentation made, defendant’s knowledge of its 
falsity or his reckless indifference to its truth 
or falsity, intention to defraud by the repre- 
sentation, plaintiff’s reliance and right to rely 
on the representation, that he would not have 
done the thing from which injury resulted 
except for the representation, and that he 
suffered damage directly resulting from the 
representation.—Gittings v. Von Dorn, Md., 109 
Atl. 553. 


46 Frauds, Statute of — Oral Agreement. — 
Oral agreement between husband and wife 
made in good faith, whereby proceeds of the 
sale of their homestead property are to be 
transferred to the wife, will not be held in- 
valid, where the agreement has been fully exe- 
cuted by the making of such transfer.—Higgins 
v. Jennings, Cal., 188 Pac. 847. 


47. Fraudulent Conveyances — Badge of 
Fraud.—Sale of marketable commodity for in- 
adequate price is badge of fraud.—Smith v. 
Arkadelphia Milling Co., Ark., 220 S. W. 49. 





48. Gifts—Executed Gift—In action by ad- 
ministrator of one who in her lifetime had 
deposited her money in defendant bank to the 
account of herself and sister, with the provi- 
sion that either might withdraw it, and that 
upon the death of one it should belong to the 
survivor, evidence held to sustain a finding of 
an executed gift inter vivos, so that on death 
of intestate the deposit belonged to her sister 
and could not be recovered.——McLeod vy. Hen- 
nepin County Sav. Bank, Minn., 176 N. W. 987. 


‘49. Homicide—Dying Declaration.—Declara- 
tions concerning the facts surrounding the al- 
leged homicide, made by the party injured un- 
der a sense of impending death, are admis- 
sible as dying declarations.—Williams vy. State, 
Okla., 188 Pac. 890. 

50. Husband and Wife—Community Prop- 
erty.—Prior to 1917 rents from separate prop- 
erty became community, and not separate, prop- 
erty.—Winters v. Duncan, Tex., 220 S. W. 219. 








tractual rights.—Dail-Overland Co. v. Willys- 
Overland, U. S. D. C., 263 Fed. 171. 
52. Slander. — Injunction against slander 


cannot issue.—Ex parte Tucker, Tex., 220 S. W. 
75. 


53. Innkeepers—Guest.—Though the wife of 
a guest at a hotel, who rented a room by the 
month during his temporary stay in the city, did 
not register and paid no consideration, she is 
nevertheless a guest in the hotel, and entitled 
to protection as such, and the hotel is liable for 
loss of her baggage delivered to the hotel por- 
ter.—Fisher v. Bonnehill Hotel Co., Utah, 188 
Pac. 856. 

54. Insurance—Accident.—Injury held accl- 
dental where insured, while riding a motorcycle, 
ran through a swarm of flies or insects, and one 
of them struck his eye with such force as to 
give him immediate and continued annoyance 
and distress and finally resulted in blindness.— 
Tracey v. Standard Acc. Ins. Co., Me., 109 Atl. 
490. 





55. Ambiguity.—Construed against 
only when ambiguous. — Maupin v. 


Surety Co., Mo., 220 S. W. 20. 


insurer 
Southern 





56. Estoppel.—Insurer, with knowledge of 
facts, estopped to rely on false representations.— 
Sovereign Camp, Woodmen of the World v. 
Nash, Tex., 220 S. W. 235. 


57. Imntoxicating Liquors—Forfeiture of Con- 
veyance.—Automobile used for illegal transpor- 
tation of intoxicating liquor will be forfeited to 
the state, notwithstanding that it is subject to 
a recorded lien for money loaned; the lien being 
subordinate to the commonwealth’s right to have 
automobile forfeited. — Pennington v. Common- 
wealth, Va., 102 S. E. 760. 


58. Judgment—Repeal of Statute.—Lien not 
affected by repeal of statute.—U. S. v. Kendall, 
U. S. D. C., 263 Fed. 126. 


59. Limitation of Actions—Acknowledgment. 
—Letters written by a debtor to the attorney 
for a creditor, if sufficient to constitute an 
acknowledgment of a then existing debt, are ef- 
fective to toll the statute of limitations within 
Rev. Laws 1910, § 4663.—Olatmanns vy. Glenn, 
Okla., 188 Pac. 886. 


60. Curtesy.—Statute does not run against 
heirs of wife, where surviving husband has es- 
tate by curtesy.—Nickerson v. Nickerson, Mass., 
126 N. E. 834. 





61. Malicious Prosecution—Former Acquittal. 
—Discharge or acquittal not prima facie proof 
of want‘of probable cause.—McNeal v. Millar, 
Ark., 220 S. W., 62. 


62. Master and Servant—Assumption of Risk. 
—Risk of master’s negligence not assumed.— 
Haggard v. Southwest Missouri R. Co., Mo., 220 
Ss. W. 22. 


63. Experienced Employe.—Failure to in- 
struct experienced employe appreciating dan- 
gers held not negligence.—Crossett Lumber Co. 
v. Land, Miss., 84 So. 15. 
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64. Independent Contractor.—If independ- 
ent contractor chooses to work in unsafe place, 
he does so at his own risk.—Ryland v. Harve M. 
Wheeler Lumber Co., La., 84 So. 55. 





65. Mines and Minerals—Underground Lat- 
erals—Where coal purchased is surrounded by 
other land of the vendor, the vendee has the 
right to cross such other land in the mining 
and removal of the coal.—Greek v. Wylie, Pa., 
109 Atl. 529. 


66. Mortgages—Future Advances.—Mortgage 
for obligatory future advances has priority of 
subsequent mortgage recorded before future ad- 
vances paid—kKuhn v. Southern Ohio Loan & 
Trust Co., Ohio, 126 N. E. 820. 





67. Parol Evidence.—That a deed was in- 
tended as a mortgage can be shown by parol.— 
Manahan v. Aumiller, Wash., 188 Pac. 789. 


68. Negligenee—Unsafe Structure.—Where a 
veneered brick wall of a building had been con- 
demned by city authorities as being unsafe, and 
the defendant owner had full knowledge thereof, 
and where it was not shown that the plaintiff 
knew of the defects, the defendant’s negligence 
in allowing it to remain in an unsafe condition 
was actionable at the suit of plaintiff, who was 
injured by its fall while rightfully on the prem- 
ises (per Christianson, C. J., and Birdzell, J.)— 
Larson v. Russell, N. D., 176 N. W. 998. 


69. Nuisanece—Sic Utere Tuo.—Where, in spite 
of precaution taken in operation of stone quarry 
and rock crusher, rocks escaped and were 
thrown against plaintiff's house, and the con- 
cussion from blasting was so violent as to shake 
the house, and dust from the crusher and ele- 
vator entered the house in such quantities as 
to render it unfit for habitation, a nuisance ex- 
isted.—Fagan v. Silver, Mont., 188 Pac. 900. 


70. Partnership — Accounting.— One partner 
cannot sue the other at law until after a full 
accounting and balance struck, which account- 
ing is an action on contract, and not ex delicto. 
—Bertozzi v. Collaso, Ariz., 188 Pac. 873. 


71.——Dissolution.— Though the term for 
which a partnership was originally formed had 
expired, and it was therefore terminable at the 
will of either party, it was not dissolved as a 
matter of law by one of the parties ceasing to 
give his personal services to the partnership as 
fhe had therefore been doing for an agreed sal- 
ary, where his capital and accumulated profits 
remained in the business, and the other partner 
never proposed an actual termination of the 
partnership, and nothing was done towards 
withdrawing the capital of the partner in ques- 
tion.—Lewellen vy. Thomas, Iowa, 176 N. W. 964. 


72. Principal and Agent — Ascertainment of 
Authority.—Persons dealing with agent must as- 
certain authority and have burden of proof.— 
Kelly v. Pelt, Tex., 220 S. W. 199. 





73. Undisclosed Principal.—No_ recovery 
against undisclosed principal on negotiable in- 
strument.—Negociacion Agricola y Ganadera de 
San Enrique, S. A. v. Love, Tex., 220 S. W. 224. 





74. Suales—Indorser. — Transaction is not a 
“sale” where indorser is to account for collec- 
tions in excess of advances with interest.— 
Sponge Exch. Bank of Tarpon Springs Commer- 
cial Credit Co., U. S. C. C. A., 263 Fed. 20. 


75.——Option.—Even if a contract was an op- 
tion to defendant to buy horses, and he did not 
take possession til] the day after the time lim- 
ited, he in accepting the horses took under the 
contract and subject to the obligation to pay 
the price therein named.—Verdier v. Stoll, Cal., 
188 Pac. 826. 


76. Satisfaction of Seller. — Where seller 
contracts to deliver goods and allow credit for 
an agreed term, and reserves right to withdraw 
credit and demand cash payment or security 
before shipment of goods, if buyer’s financial 
responsibility becomes unsatisfactory, that ques- 
tion is to be settled by seller before he parts 
with goods; but there must by a real want of 
satisfaction with buyer's financial responsibility, 
and the refusal to ship without payment or se- 
curity must be based solely on that ground.— 
Corn Products Refining Co. v. Fasola, N. J., 109 
Atl. 505. 





77.—warranty of Quality. — Warranty of 
quality must be substantially complied with.— 
John A. Crowley Co. v. Clark Equipment Co., U. 
S. C. C. A., 263 Fed. 58. 


78. Specific Performance—Pleading and Proof. 
—In a suit for specific performance of an agree- 
ment by persons capitalizing a corporation to 
give stock to the persons inducing them to do 
so, want of consideration was available as a de- 
fense, though not pleaded.—Plains Iron Works 
Co. v. Haggott, Col., 188 Pac. 735. 


79. Vendor and Purchaser—Estoppel.—aA par- 
ty to a contract cannot insist on the perform- 
ance of current condition, such as the payment 
of taxes, and thereafter repudiate the contract 
for a prior breach of which he must have 
known.—Mikusch v. Beeman, Wash., 188 Pac. 
780. 


80.——-Executory Contract.—A party in pos- 
session of land on an executory contract to pur- 
chase it cannot while retaining possession re- 
fuse, because of fraud, to make the payments 
provided by his contract. — Hyman vy. Harbor 
View Land Co., Cal., 188 Pac. 828. 


81. Wills—Intention. — Testator’s intention 
expressed in will must prevail.—Rewis v. Rewis, 
Fla., 84 So. 93. 


82.——Interest on Legacies.—Where will di- 
rected life tenant to pay certain legacies within 
specified time, it will be assumed in the ab- 
sence of anything to the contrary, that testator 
intended life tenant to pay interest, upon failure 
to make payment of legacies within required 
time.—Security Sav. Bank y. Williams. Iowa, 
176 N. W. 971. 





83. Spendthrift Trust. — Spendthrift trust 
held burden only on property given to trustee 
and not on entire estate.—Phillips v. Phillips, 
Ark., 220 S. W. 52. 
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